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Introduction

Never a dull moment, is quite an understatement when looking back on 2018. While parts of
Europe flourish due to economic growth, leaving the recession far behind, other parts of
Europe are facing economic challenges and, with it, labour market issues. Italy, for example, is
struggling with the EU when it comes to controlling its national budget and introducing labour
market reforms, especially to combat youth unemployment. There seems to be a growing
tension between the ‘haves’ and the ‘have nots’ not only between countries but also within
them. This spells polarization.

This polarization is strongly embodied by the (originally) French ‘yellow vests movement’.
Among other things, like environment and migration, one of the key demands of this
movement is a ‘fair income’. Wasn't fair income one of the ILO-principles? Even though the
yellow vests movement is connected to France, all across Europe similar movements are
visible. But it seems fair to say that no country was (and still is) more polarized than Great
Britain due to the Brexit debate. While time is running out and the no-deal-scenario is still
firmly on the table, leaving the EU has a great impact both within Britain and on the mainland.
Companies are relocating their headquarters to stay, or deliberately not to stay, within the
scope of the fundamental freedoms of Europe.

With these stormy winds blowing across Europe, one might forget that the ECJ once again
ruled on some landmark cases. In Matzak, for example, the Court decided that the time spent
at home but still being available to the employer qualifies as ‘working time’ (see Kerr’s
contribution). In Egenberger the Court had to resolve a dispute between two private parties in
finding the balance between religious freedom and non-discrimination. More specifically, it
also considered whether the Directive allows a church or religious organisation authoritatively
to determine (i.e. without substantive judicial scrutiny) whether religious affiliation
constitutes a genuine occupational requirement. The Court decided that where a church or
religious body asserts, because of its ethos, that religious belief constitutes a genuine
occupational requirement for employment, it must at least be possible for such an assertion to
be the subject, if need be, of effective judicial review (EELC’s next issue will contain a detailed
discussion about this judgment).

e eve n eela.eelc-updates.com


https://eela.eelc-updates.com

EE[ EUROPEAN EMPLOYMENT
LAWYERS ASSOCIATION

But maybe the most debated judgments of the ECJ in 2018 are the November rulings on ‘paid
leave’. Although the consequences of registration and the role of the employer to promote paid
leave in the light of time limitations, as stressed in Max Planck and Conley King, will have a
great impact in daily practice, it is the proclaimed ‘direct horizontal application’ of (parts of)
the EU Charter of Fundamental Rights (Bauer-case) that attracted the greatest attention to the
Court’s judgments in 2018 (see Vos&Ratti hereafter)! National judges need to disregard
provisions that are contrary to, in this case, Article 31(2) CFREU. Of course the question is to
what extent the Bauer judgment applies to other ‘fundamental social rights’ in the Charter and
what the consequences are or should be regarding the non-horizontality of directives dealing
with social rights that are covered in the Charter.

The rulings highlighted here, together with the political debates, are but a few of the
interesting developments of 2018. This EELC review elaborates and analyses the different
rulings of the ECJ and national courts. After reading all the contributions, there is only one
way to answer the following question: Europe in 2018, a dull moment? Never! And what does
that have to say about 2019...? We'll keep you posted in EELC!

Prof. C. (Catherine) Barnard and prof. A.R. (Ruben) Houweling
Age & disability discrimination

Prof. Filip Dorssemont'

Age

The Framework Directive 2000/78/EC establishing a general framework for equal treatment
in employment and occupation prohibits discrimination based upon age in the field of
employment and occupation.

The ECJ case Fries (C-190/16) needs to be highlighted, since it deals with the fundamental
rights underlying the Framework Directive, id est the principle of non-discrimination based
upon age (Article 21 CFREU) and the right to engage in work (Article 15 CFREU). These
provisions were mobilized within the framework of a preliminary procedure against an
instrument of EU secondary law (Regulation No. 1178/2011) severely restricting the legal
capacity of licensed pilots to operate commercial air transport when aged over 60, especially
when aged 65. As a result of this Regulation, the contract of Fries was terminated by Lufthansa.
The attempt of Fries to declare this provision of EU law imposing an age limit contrary to
these Charter provisions in what is a horizontal conflict between Lufthansa and one of its
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pilots was considered to be ill-founded. The ECJ, referring to Article 52 CFREU, considered
that there was a legitimate aim to restrict the principle of non-discrimination (security) and
that the proportionality principle was not violated. Hence, the leeway to restrict the principle
of discrimination under Article 21 is significantly larger than the leeway to justify
discrimination under EU Directive 2000/78, especially if one considers the potential spill over
of this judgment in relation to other grounds.

In Stollwitzer (C-482/16) a piece of Austrian legislation regarding the pay scales applicable to
the Austrian railways (OBB) was alleged to be contrary to the principle of age discrimination.
The legislative intervention sought to correct the previous position of the article that working
experience commenced prior to the age of 18 years old was not taken into account at all for the
purpose of calculating the pay scales. After the amendment, Stollwitzer’s juvenile working
experience continued to be disregarded based upon the consideration that it related to
another branch of industry than the railways. The EC]J considered that the Austrian law did
not constitute either direct or indirect discrimination.

Disability

The Framework Directive 2000/78 establishing a general framework for equal treatment in
employment and occupation prohibits discrimination based upon disability in the field of
employment and occupation.

In Bedi (C-312/17), the ECJ had to dwell both on the notion of employment and occupation as
defined in the Directive. Furthermore, it had to assess whether a regime which allowed for a
differentiation of the payment of bridging assistance depending on the disability of the worker
had to be considered as discriminatory and could be justified at all. Under the applicable
German rules, severely disabled persons active in the military service in Germany had access
to (automatic) early retirement at an earlier age. As a result of this situation, the financial
situation of these persons was less advantageous than those who could not yet retire, but were
receiving these bridging assistance payments, e.g. in combination with wages resulting from
another job outside the armed forces.

The Court ruled that the issue of bridging assistance payments based upon a collective
agreement did not fall outside the sphere of employment and occupation, despite the
exclusion of social security. It also ruled that the situation did constitute discrimination based

upon disability.

On 20 February 2018, the (appellate) Labour Court of Brussels ruled that the dismissal of an
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employee diagnosed with lymph node cancer constituted discrimination based upon disability
(EELC 2018/23). The disease had generated a situation which entailed limitations resulting in
particular from long term physical, mental or psychological impairments which, in interaction
with various barriers, hindered the full and effective participation of the person concerned in
professional life on equal basis with other workers. In casu, the employer had never
considered adapting the employee’s job, thus violating the duty of reasonable accommodation.
This duty is not absolute. Thus, the Irish Court of Appeal has ruled in a judgment of 31 January
2018 (EELC 2018/12) that the refusal to provide another job to a person paralyzed after an
accident from the waist down and requiring a wheelchair was not discriminatory, in so far as
that person was not able anymore to perform any of their previous tasks essential to their
position as ‘special needs assistant’.

Free movement
Prof. Jean-Philippe Lhernould”

Posting remains the most sensitive subject in conjunction with risks of fraud and social
dumping. A series of cases help clarify the applicable rules. The Altun case (C-359/16) admits,
for the first time, that a national court may, in the context of proceedings brought against
persons suspected of having used posted workers ostensibly covered by A1 certificates,
disregard those certificates if, on the basis of evidence and with due regard to the safeguards
inherent in the right to a fair trial which must be granted to those persons, it finds the
existence of such fraud. This case should not be misinterpreted: conditions set by the Court of
Justice are so strict that it is only in exceptional cases that A1 certificates can be ignored by
national Courts. In Alpenrind (C-527/16), the ECJ indeed reinforces the binding effect attached
to an A1 certificate. It may even be binding, if appropriate with retroactive effect, even though
that certificate was issued only after the receiving Member State determined that the worker
concerned was subject to compulsory insurance under its legislation. Unsurprisingly, in line
with this case law, the EC] subsequently considered that Belgium had failed to fulfil its
obligations under Regulation No. 883/2004 by entitling the competent national authorities to
require, unilaterally and without following the dialogue and conciliation procedure set out in
the Regulation, that the national legislation on social security matters is to apply to posted
workers who are already subject to a social security scheme in the Member State in which
their employer normally carries out its activities, on the grounds that the issuing by the social
security body of that Member State of a document showing that such workers are subject to
the social security scheme of that Member State (‘A1 certificate”) is an abuse of rights
(Commission — v — Belgium, C-356/15).

The risk of fraudulent posting was in the background of three more cases. In the first one
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(Alpenrind), the ECJ held that if a worker who is posted by his employer to carry out work in
another Member State is replaced by another worker posted by another employer, the latter
employee must be regarded as being ‘sent to replace another person’, within the meaning of
Article 12(1) of Regulation 883/2004, so that he cannot benefit from the special rules laid down
in that provision in order to remain subject to the legislation of the Member State in which his
employer normally carries out its activities. In other words, a posted worker cannot be
immediately replaced by another posted worker from a different company without breaching
the ‘non-replacement’ rule set out in Article 12(1) of Regulation 883/2004. This ruling is
clearly influenced by the principle of equality of treatment (of remuneration) between
workers performing their activity at the same place, against the principle of free movement of
services which the Advocate-General promoted in its opinion. This being said, as the second
case indicates, the EC] remains vigilant vis-a-vis national rules designed to combat illegal
posting rules. In Cepelnik (C-33/17), the Court decided that Article 56 TFEU precludes
legislation of a Member State under which the competent authorities can order a
commissioning party established in that Member State to suspend payments to their
contractor established in another Member State, or even to pay a security in an amount
equivalent to the price still owed for the works in order to guarantee payment of the fine
which might be imposed on that contractor in the event of a proven infringement of the labour
law of the first Member State. This case is a reminder for all Member States which keep
increasing administrative, civil and criminal sanctions to tackle illegal posting, losing sight of
the fact that national measures which are liable to restrict or to make less attractive the
exercise of the fundamental freedoms guaranteed by the TFEU may be permitted only where
they serve overriding reasons in the public interest, are appropriate for attaining their
objective, and do not go beyond what is necessary to attain that objective. A last posting case
gave the ECJ the opportunity to rule that an employee recruited with a view to being posted to
another Member State must be regarded as having been ‘just before the start of his
employment ... already subject to the legislation of the Member State in which his employer is
established’ even if that employee was not an insured person under the legislation of that
Member State immediately before the start of his employment, if, at that time, that employee
had his residence in that Member State (Walltopia, C-451/17). This case, which consolidates
the content of the practical guide issued by the Commission, facilitates posting operations
while at the same time avoiding the absence of social security legislation applicable to non-
active mobile persons. One important question remains though: How long should a person be
subject to a certain legislation before posting is allowed? Should the one-month period set out
in an administrative decision be compatible with rules on free movement of services?

Concerning the determination of the social security law applicable to migrant workers, the
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EC]J clarified specific situations where a person carries out an activity in two Member States. It
held that a person residing and employed in the territory of one Member State who, for a
period of three months, takes unpaid leave and is employed in the territory of another
Member State, is to be regarded as normally employed in the territory of two Member States
within the meaning of that provision, provided that, during that period of leave, he is
considered as normally employed under the social security legislation of the first Member
State and that the activity carried out in the territory of the second Member State is habitual
and significant in nature (X, C-569/15). On the same day, the Court held that a person who is
employed by an employer established in the territory of one Member State and who resides in
another Member State where he carried out, over the course of the past year, a part of his
employment activity amounting to 6.5% of his hours worked without such an arrangement
having been agreed with his employer in advance, is not to be considered to be normally
employed in the territory of two Member States (X, C-570/15). Even though these two cases
are connected with the former Regulation 1408/71, they remain relevant under Regulation
883/2004 which provides that a person who normally pursues an activity as an employed
person in two or more Member States is subject to the legislation of the Member State of
residence if he/she pursues a ‘substantial part’ of his/her activity in that Member State. It is
necessary to derogate from the general rule of connection to the Member State of employment
only in specific situations which demonstrate that another connection is more appropriate.

Contrary to other social security benefits, the exportation of unemployment benefits in
other countries is limited in time. Entitlement is retained for only three months, but the
competent institutions may extend the period up to a maximum of six months. How should
the extension rule be understood? While recalling that that provision does not require the
competent institutions to extend up to a maximum of six months, the ECJ draws a clear line
between two types of countries, those which have not activated the extension option and
those which have done so. In this last case, it is required that countries must adopt national
measures regulating the competent institution’s discretion, in particular by specifying the
conditions on which extension of the unemployment benefit export period beyond three
months is or is not to be granted (Schiphorst, C-551/16). The current discussion of the revision
of Regulation 883/2004 could lead to the extension of the exportation to a six-month
minimum period, but the competent services or institutions may extend that period up to ‘the
end of the period of entitlement to benefits’. The solution adopted in Schiphorst would be
transposable to this new extension.

A quite interesting question derives from the right to retain the status of worker under
Directive 2004/38: Should a Union citizen who is no longer a self-employed person retain this
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status for the reason that, according to Article 7(3)(b) of Directive 2004/38/EC, he has ‘duly
recorded involuntary unemployment’. The answer given is positive (Gusa, C-442/16). This
state indeed covers self-employed workers who ceased their activity because of absence of
work owing to reasons beyond their control. This far-reaching interpretation of the Directive,
which is motivated by the will to strengthen the fundamental right of all Union citizens to
move and reside freely without making differences between employed and self-employed
workers, is daring. In our view, a similar solution could have been reached more simply by
applying Article 56 TFEU (compare with Commission — v — Luxembourg, C-111/91).

A last case about access to reliance on care-related benefit by a cross-border student
deserves attention since it comes back to the complex matter of the coordination between
Union citizens’ treaty principles and social security coordination rules. The Court held that
Articles 20 and 21 TFEU preclude the home municipality of a resident of a Member State who
is severely disabled from refusing to grant that person a benefit, such as personal assistance,
on the ground that he is staying in another Member State in order to pursue his higher
education studies there (A, C-679/16). This case implicitly means that a mobile disabled
person gets more rights, thanks to his Union citizen status, when the reliance on care-related
benefit falls outside of the scope of Regulation 883/2004 (compare with Von Chamier, C-
208/07).

Fixed-term work and part-time work
Francesca Maffei®

The number of the ECJ’s rulings concerning the consistency of national legislation on ‘flexible’
employment contracts with European law has increased proportionally to the increasing use
of these contracts by employers. Besides, the exigency to balance the employer’s demand for
flexibility with the employees’ need for security has been always a goal of European
legislation, as shown in the Council Directives concerning fixed-term and part-time work, to
which this review is dedicated.

Fixed-Term Work

As far as what are referred to as fixed-term contracts, Council Directive 1999/70/EC of 28 June
1999 concerning the framework agreement on fixed-term work reached by ETUC, UNICE and
CEEP, confirms that open-ended employment contracts must be in the general form of
employment relationships. According to this general rule, the Directive and its annex
envisages general principles and minimum requirements to be included in the rules governing
fixed-term employment relationships.
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In particular, scholars recognise that the Directive has a two-fold objective:

to ensure compliance with the principle of non-discrimination against workers employed
under fixed-term contracts; and
to prevent abuse arising from the use of successive fixed-term working relationships.

In spite of the clarity concerning its purposes, the Council Directive on fixed-term work has
led to an unusually high amount of litigation on its core issues: anti-discrimination, age
discrimination, prevention of abuse of fixed-term contracts and conversion of fixed-term
contracts into open-ended contracts. The reason is probably found in the wide freedom the
Member States have to implement the rules concerning fixed-term contracts, leaving the ECJ
to verify, case-by-case, if such legislation is consistent with European law. This situation
provides enormous scope for the ECJ to act as an agent in setting trends in the labour market.

An analysis of recent ECJ judgments concerning the consistency of national legislation with
different key clauses of the Council Directive on fixed-term contracts (ruled in 2017-2018 and
where fixed-term work is the main ground for the litigation and not a merely marginal issue)
produces numerous interesting findings. It seems, indeed, that equal treatment is the most
weighty issue governing the formulation of ECJ judgments on fixed-term work, followed by
some statements concerning the degree of (ir)rationality in stipulating successive fixed-term
contracts.

The following lines will be dedicated to a review of these recent EJC decisions. In detail, the
first section includes all the rulings regarding the possible breach of clause 4 of the Framework
Agreement annexed to the Council Directive (introducing the principle of equal treatment),
while in the second section the report contains all the claims in which the ECJ, in accordance
with clause 5 of the Framework Agreement annexed to the Council Directive, verified the
legitimacy of different national measures to prevent the successive use of fixed-term
contracts.

Principle of Equal Treatment (clause 4)

The principle of equal treatment (with regard to comparable workers on contracts for
indefinite periods of time), as stated in clause 4 of the Framework Agreement annexed to
Council Directive 1999/70, implies (for fixed-term workers) equal payment, equal access to
training, and the prospect of obtaining an open-ended contract if the employment relationship
continues beyond the previously agreed fixed period of time.
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The list of all the rights included in the concept of the ‘employment conditions’ (provided for
in clause 4) of permanent workers which have to be assured also to fixed-term workers is
always increasing thanks to the ECJ’s decisions.

Differential treatment may, however, be justified on ‘objective’ grounds. The following report
shows that recently the ECJ emphasised these objective grounds to justify different treatment
provided for in national legislation between fixed-term and permanent workers. The result is
a trend of ‘minimisation’ of the equal treatment principle, especially for what concerns the
public sector, in which the superior interest of impartiality is often considered as a strong legal
basis for different treatment.

For example, in the case Motter (C-466/17), the ECJ upheld the legitimacy of national
legislation concerning the public sector (one provided for in a special Italian District called
Provincia Autonoma di Trento, which is characterised by a wide legislative autonomy from the
central Italian Government) which provided a totally different mechanism to calculate the
length of service of a supply teacher hired by fixed-term contract and a permanent teacher, in
order to decide the salary grade. This law was considered not in breach of clause 4(1) of the
Framework Agreement because the difference in treatment was justified by the existence of
an objective reason, which was not to discriminate against civil servants. Indeed, in Italy, in
the public sector, permanent civil servants are recruited by competition (while supply teachers
are hired by fixed-term contracts, so without competition), teach just one subject (while
fixed-term workers teach a lot of subjects, so probably their professional skills could be
considered as inferior to those of a civil servant) and work on a working time calculated in a
different way. According to the ECJ, all these objective differences justify the different
‘treatment’ in calculating the length of service. Similarly, in Grupo Norte (C-574/16), different
treatment between fixed-term and permanent workers was not considered as discriminatory
as there were objective grounds. Under Spanish legislation, the termination of an employment
contract on any of the objective grounds set out in the law confers entitlement on the worker
to payment of a certain compensation equivalent to twenty days’ remuneration per year of
service. On the contrary, in case of termination of certain types of fixed-term contracts, on
expiry of the term, the law provides for a smaller compensation.

According to the EC]J, this difference in compensation is not discriminatory, as the two
different types of compensation for termination meet different objectives (the compensation
for certain fixed-term workers aims to prevent excessive use of temporary employment while

compensation in case of termination for objective reasons is meant to compensate for the fact
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that a worker’s legitimate expectation that the employment relationship would continue has
been frustrated). Additionally, in Mateos (C-677/16), the Court upheld the legitimacy of
Spanish legislation which, in contrast to what is established for permanent workers, doesn’t
grant any compensation to fixed-term workers at the end of the employment contract
(according to the Court, the difference is not discriminatory as the end of a fixed-term
contract is foreseeable from the start, whereas the main objective of compensation for
objective reasons, which generally applies to permanent workers, is to recompense them for
the fact that termination of the contract is not knowable in advance).

In some situations, different treatment is allowed because there is a comparable ‘right’ for
fixed-term workers. For example, in Viejobuena Ibdfiez, C-245/17, the Court upheld the
legitimacy of national legislation which provided for termination of fixed-term contracts for
teachers recruited for one academic year as interim civil servants at the end of the teaching
period, even if this deprived those teachers of the days of paid annual leave for that academic
year (while permanent teachers always have days of paid annual leave), provided that such
teachers received a specific allowance on that account.

This restrictive trend in applying the principle of equality is tempered by some other
important rulings in which, on the contrary, the difference in treatment provided for in
national legislation has been considered in breach of clause 4 of the Framework Agreement.

For example, in Vega Gonzalez, C-158/16, the EC]J firstly held that the meaning of the concept
of ‘employment conditions’ referred to in clause 4 includes the right for a worker, who has
been elected to a parliamentary role, to benefit from special service leave provided for under
national legislation (namely, under which the employment relationship is suspended until the
end of that parliamentary term of office). Secondly, the ECJ stated that is not valid for national
legislation to preclude a fixed-term worker from the special leave provided for permanent
workers in a case where they may hold political office.

Measures to prevent abuse from the use of successive fixed-term employment
contracts (clause 5)

As already stated, the second purpose of the Directive is to prevent the use of successive fixed-
term contracts or relationships (clause 1). While the principle is generally fixed, the
Framework Agreement (clause 5) assures to the Member States freedom to choose what kind
of measure they consider best to prevent abuse from the use of successive fixed-term
employment contracts. According to clause 5 of the Agreement, Member States can also adopt
more than one measure and differentiate one from another depending on the sector and
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category of workers. What is important is that measures are proportionate, dissuasive and
effective. The Court is normally asked to rule on the assessment of these measures (in terms
of proportionality, dissuasiveness and effectiveness).

For example, in Santoro (C-494/16), the claim concerned Italian legislation in which the
measures to prevent abuse in fixed-term contracts for the employees of public authorities and
those working in the private sector are totally different. In effect, whereas a chain of fixed
employment contracts in the private sector can be converted into an indefinite contract, this is
not possible in the public sector. Also, in the private sector, employees can claim higher
compensation (up to 14 times the last month’s salary).

The differences also concern other aspects: for example, the managers of the public sector are
liable for breaches of the rules on fixed contracts and, compared to the private sector, the
chances of public sector workers obtaining compensation is smaller. Nevertheless, in the
ruling mentioned above, the ECJ decided that such legislation was not in breach of clause 5 of
the Framework Agreement as it was accompanied by an effective and dissuasive penalty
mechanism for public workers (i.e. compensation of between 2.5 and 12 times the last monthly
salary of those workers together with the possibility for them to obtain full compensation for
the harm suffered by demonstrating, by way of presumption, the loss of opportunities to find
employment or that, if a recruitment competition had been duly organised, they would have
been successful).

On the contrary, in Sciotto, C-331/17, even though the case concerned the same Italian
legislation, the EC] decided in a totally different manner. In this case the claim concerned a
ballet dancer at the Fondazione Teatro dell'Opera di Roma who worked under several fixed-
term employment contracts so that she claimed that she had been a permanent staff member
and sought a declaration that her employment contract had converted into one for an
indefinite period. The National Court of Appeal dismissed her claim as the regulations
containing limitations to fixed-term contracts did not apply to operatic and orchestral
foundations but wondered whether this complied with EU law and asked a preliminary
question to the ECJ. The decision of the EC] was to consider this legislation in breach of EU
law, not because the measures in preventing abuse in this sector are different to the ones in
the private sector but because there is no other effective measure in the domestic legal system
penalising abuses identified in the sector of operatic and orchestral foundations.

Part-time work

As far as part-time contracts are concerned, the analysis of two recent ECJ’s rulings show that
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the European Court is very strict in ensuring compliance of national legislation on this matter
with the European principle of equal treatment between part-time and full-time workers. This
is justified by the fact that often differences in treatment of part-time workers result in
discrimination between men and women.

For example, in Espadas Recio (C-98/15) the Court, while recognising that statutory social
security pension is a field not regulated by the European Framework Agreement on part-time
work, held that a Spanish provision concerning unemployment benefits was illegitimate. This
provision excluded days not worked from the calculation of days in respect of which
contributions have been paid, and therefore reduced the unemployment benefit payment
period for vertical part-time workers. In this case, Spanish law was not considered in breach of
clause 4(1) of the Framework Agreement (which does not apply to contributory
unemployment benefit)* but in breach of Article 4(1) of Council Directive 79/7/EEC on the
progressive implementation of the principle of equal treatment for men and women, because
the majority of vertical part-time workers are women. According to the Court, women were
adversely affected by such legislation and this is a kind of discrimination not allowed under
European law. Article 3 of Council Directive 79/7/EEC says that statutory schemes providing
protection against unemployment fall within the scope of the Directive and Article 4(1) forbids
both direct and indirect discrimination on the ground of sex, in particular as regards the scope
of schemes and conditions of access, the obligation to contribute and the calculation of
benefits.

In closing this brief report, it is symbolic to make reference to another recent ECJ ruling in
which the EC]J, with reference to a case involving Council Directive 97/81/EC concerning the
Framework Agreement on part-time work, affirmed the central and essential role of European
law. Indeed in O’Brien (C-432/17), the Court decided that the mechanism (for calculating the
retirement pension entitlement) introduced by this Directive apply also to periods of service
prior to the deadline for transposing the Directive (if the accrual of pension takes place both
before and after the transposition deadline).

Concluding remarks

The rulings mentioned above show that, in recent years, the ECJ has always had a crucial role
in identifying the employment conditions that should be equally recognised and applied to
every kind of worker (even part-time or fixed-term workers) and in strengthening the
remedies against discrimination (in the technical sense). But it also seems that, if this
difference in treatment doesn’t result in discrimination, the Court often argues for the
existence of sufficient objective grounds to allow differences in treatment between permanent
workers and flexible ones.
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Transfer of undertaking
Prof. Niklas Bruun®

The Transfer of Undertakings Directive 2001/23/EC continues to raise complicated issues for
national courts as well as for the EC]J. During 2018, however, the EC] issued only two
judgments regarding this Directive. Both of them were preliminary rulings requested from
Spain. Whether this indicates that most issues regarding interpretation of the Directive have
been clarified by the EC] remains to be seen, but the existing extensive bulk of jurisprudence
might in many cases offer arguments for national courts to claim that there exist earlier EC]
jurisprudence for most types of upcoming situations. In the following I discuss the two
judgments given in 2018.

Case C-60/17: Angel Somoza Hermo

In case C-60/17, Angel Somoza Hermo, the ECJ once again had to discuss the basic problem of
the criteria that constitute an economic entity. The background is that the Directive is only
applicable where there is a transfer of an economic entity retaining its identity and the
national court wanted clarification on whether a transfer under the Directive took place in this
case. Furthermore the ECJ was asked about the joint and several liability for obligations which
arose before the transfer and had not been fulfilled.

The facts in the case were very much about the relationship between the Directive, Spanish
law and a collective agreement in force regulating the employment relationships of security
guards. Article 14 of the Spanish Collective State Agreement for Security Firms provides that a
new acquirer of a contract for security services must take over the contracts of the employees
assigned to that contract and workplace, if they have been assigned to it for at least seven
months.

First the Collective Agreement defined the situation as a transfer within the meaning of the
word under the Directive and Spanish law. The first question asked by the Spanish Court was
whether Article 1(1) of the Directive must also be interpreted so that the Directive is
applicable.

Second under the Directive there is an option to introduce joint and several liability. Under
Article 3 of the Directive “Member States may provide that after the date of the transfer, the
transferor and the transferee shall be jointly and severally liable in respect of obligations
which arose before the date of transfer from a contract of employment or an employment
relationship existing on the date of the transfer”. It is also clear from Article 8 of the Directive

e eve n eela.eelc-updates.com


#noot%205
https://eela.eelc-updates.com

EE[ EUROPEAN EMPLOYMENT
LAWYERS ASSOCIATION

that collective agreements more favourable to the employees are permitted on national level.

In this case, however, the Spanish legislation (the Spanish Workers’ Statute Article 44(3))
stipulates that a transferor and transferee are in principle jointly and severally liable for pre-
transfer obligations of the transferor for a period of three years. Contrary to this Article 14 of
the Spanish Collective State Agreement for Security Firms stipulates that the new acquirer is
not liable for payments and fees payable for work prior to the date on which the contract was
taken over.

The ECJ had no problem in answering the first question in this case. One reason was that both
the Directive and the Collective Agreement pointed in the same direction and indicated that
the transaction was a transfer. The Court underlined that under the Directive the type of
business at stake must be taken into account when assessing whether a transfer has taken
place. In labour-intense sectors, such as in the case at hand, a group of workers engaged in a
joint activity on a permanent basis may constitute an economic activity especially if the new
employer takes over a major part of employees specially assigned by the transferor to that task,
in terms of number and skills. According to the Court the objective pursued by the Collective
Agreement was the same as that pursued by the Directive and the Directive was applicable.

The second question was more complicated from the point of view of EU law. Here the
Directive gives the option to the Member States to introduce joint liability for the transferor
and the transferee. This option had been used by Spain, but in this case the Collective
Agreement had derogated from the Spanish legislation. The EC]J quite correctly observed that
the Directive as such tolerates different solutions regarding joint and several liability and that
in this case the question at stake concerned the relationship between Spanish law and Spanish
collective agreements which fell outside of the ECJ's competence.

Case C-472/16: Jorge Luis Colino Sigiienza
Facts

The facts of the case related to Mr Colino Sigiienza who had been employed as a music
teacher at the Municipal Music School of Valladolid (Spain) from 1996. Originally, that music
school was directly managed by the municipal administration of Valladolid and Mr Colino
Sigienza was initially employed by the administration.

From 1997, the municipal administration of Valladolid stopped managing the school directly

and put out a series of calls for tenders for its management. The contractor designated after
those successive procedures was, without interruption from that time until 31 August 2013, the
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private company Musicos y Escuela, which carried on the business of the music school,
managing the premises, facilities and instruments necessary for the provision of that service.
Musicos y Escuela also took over some of the workers who had been employed by the
municipal administration, including Mr Colino Sigiienza. That activity continued to be
regarded as a service offered to citizens by the municipal administration of Valladolid as the
Municipal School of Music.

Due to a reduction in the number of students of the Valladolid Municipal Academy of Music
in the 2012-2013 school year, the sums paid by students for that service were no longer
commensurate with the amounts to be paid by the municipal administration of Valladolid
under the contract concluded with Musicos y Escuela, which led the latter to claim from the
administration the sum of EUR 58 403.73 in respect of the first term of that school year and
EUR 48 592.74 in respect of the second term .

Since the municipal administration of Valladolid refused to pay those sums in 2013 Mtsicos y
Escuela requested the termination of the service contract on the ground of the
administration’s non-performance and claimed corresponding damages. In response, in
August 2013, the municipal administration terminated the contract, alleging wrongful conduct
by Musicos y Escuela as it had ceased its activities before the contractual end-date. The case
was brought before a local court in Spain which by a number of final judgments delivered
during 2014 and 2015 decided, firstly, that the municipal administration of Valladolid had
breached the contract concluded with Miusicos y Escuela, in so far as it provided for a
guaranteed income irrespective of the number of students enrolled and that, by failing to
comply therewith, the municipal administration had itself prevented Musicos y Escuela from
continuing its activities, thus justifying the termination of that contract on the grounds of the
wrongful conduct of the municipal administration. Secondly, since Mtsicos y Escuela had not
fulfilled its obligations by having decided unilaterally to cease its activities on 31 March 2013,
the damages which it sought were refused.

In the meantime, in August 2013, the municipal administration of Valladolid assigned the
management of the Municipal Music School to another company In-pulso Musical and gave
it, as it had done with Musicos y Escuela, the use of the premises, instruments and equipment
necessary to that end. In-pulso Musical started its activities in September 2013 for the 2013-
2014 school year. Following a new tendering procedure, the contract to In-pulso Musical was
also awarded for the 2014-2015 and 2015-2016 academic years. That company did not hire any
of the employees who previously worked in the Municipal School of Music and who were
collectively dismissed by Mtsicos y Escuela.
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Questions referred to the ECJ

Mr Colino Sigiienza raised a case against Musicos y Escuela, the municipal administration of
Valladolid and In-pulso Musical to challenge his dismissal. In that case it was argued that In-
pulso Musical had succeeded Misicos y Escuela as Mr Colino Sigiienza’s employer. The court
did not accept this, since nearly five months had elapsed between the dismissal and In-pulso
Musical’s taking over the management of the Municipal School of Music.

Mr Colino Sigiienza appealed against that decision before the referring court, the Tribunal
Superior de Justicia de Castilla y Leén (High Court of Justice of Castile-Leon). He claimed
among other things that there had been, in the present case, a transfer of undertaking to In-
pulso Musical, so that operation cannot justify the termination of his employment contract
since there was no valid reason for the termination.

In those circumstances, the Tribunal Superior decided to stay the proceedings and refer three
questions to the ECJ for a preliminary ruling:

Should it be considered that there is a transfer for the purposes of Directive 2001/23/EC where
the holder of a concession of a Municipal Music School, which receives all the material
resources from that Municipality (premises, instruments, classrooms, furniture), has engaged
its own staff and provides its services during the academic year, ceases that activity on 1 April
2013, two months before the end of the academic year, returning all the material resources to
the Council, which does not resume the activity for the remainder of the academic year
2012/13, but awards a new concession to a new contractor, which resumes the activity in
September 2013?

If the answer to the first question is in the affirmative, is it to be understood for the purposes
of Article 4(1) of the Directive that, in the circumstances described — in which the failure of
the main undertaking (the Municipality) to fulfil its obligations obliges the first contractor to
cease its activity and to dismiss all its staff and immediately afterwards that main undertaking
transfers the material resources to a second contractor, which continues with the same activity
— the dismissal of the first contractor’s employees has occurred for ‘economic, technical or
organisational reasons entailing changes in the workforce’ or has it been caused by ‘the
transfer of the undertaking, business or part of the undertaking or business’, a cause
prohibited by that Article?

The third question was related to processual issues relating to the res judicata principle and
Article 47 of the EU Charter. The ECJ declared the third question inadmissible due to lack of
information and I will not discuss it further.

e eve n eela.eelc-updates.com


https://eela.eelc-updates.com

EE[ EUROPEAN EMPLOYMENT
LAWYERS ASSOCIATION

Argumentation by the EC]

The ECJ started its answer to the first question by recalling that the aim of Directive 2001/23 is
to ensure continuity of employment relationships within an economic entity, irrespective of
any change of ownership. The decisive criterion for establishing the existence of a transfer
within the meaning of that Directive is, therefore, the fact that the entity in question retains its
identity, as indicated by the fact, inter alia, that its operation is actually continued or resumed
(Ferreira da Silva e Brito and Others, C|160/14, paragraph 25 and the case-law cited).

Furthermore, it is clear from the case-law of the Court that a temporary suspension, of only a
few months, of the undertaking’s activities cannot preclude the possibility that the economic
entity at issue in the main proceedings retained its identity and that there was therefore a
transfer of undertaking within the meaning of that Directive (see, to that effect, Ferreira da
Silva e Brito and Others, C-160/14, paragraph 31).

In that regard, the Court has held, in particular, that the fact that the undertaking was, at the
time of the transfer, temporarily closed and had no employees in its service is admittedly one
factor to be taken into account when assessing whether an existing economic entity was
transferred. However, the temporary closure of an undertaking and the resulting absence of
staff at the time of the transfer do not of themselves preclude the possibility that there has
been a transfer of an undertaking within the meaning of Article 1(1) of Directive 2001/23 (Bork
International and Others, C-101/87, paragraph 16 and the case-law cited).

That conclusion applies in particular in a situation such as that at issue in the main
proceedings, where, although the undertaking’s activities ceased for five months, that period
included three months of school holidays.

Consequently, the temporary suspension of the undertaking’s activities and In-pulso
Musical’s failure to take over Miusicos y Escuela’s employees cannot preclude the possibility
that the economic entity at issue in the main proceedings retained its identity and that there
was therefore a transfer of undertaking within the meaning of that Directive.

The second question was whether the dismissal of the employees must be regarded as having
been made for ‘economic, technical or organisational reasons entailing changes in the
workforce’ or that the reason for that dismissal was ‘the transfer of an undertaking, business,

or part of an undertaking or business’.

Here the ECJ recalled that Directive 2001/23 is intended to safeguard the rights of employees
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in the event of a change of employer by allowing them to continue to work for the new
employer on the same conditions as those agreed with the transferor (Juuri, C-396.07,
paragraph 28 and the case-law cited). The purpose of the Directive is to ensure, as far as
possible, that the contract of employment or employment relationship continues unchanged
with the transferee, in order to prevent the workers concerned from being placed in a less
favourable position solely as a result of the transfer.

That being so, as is clear from the very wording of the first subparagraph of Article 3(1) of
Directive 2001/23, the protection that the Directive is intended to provide only concerns
workers who have an employment contract or employment relationship existing at the date of
the transfer. Furthermore it must be observed that, under Article 4(1) of Directive 2001/23, the
transfer of an undertaking, business or part of an undertaking or business must not in itself
constitute grounds for dismissal by the transferor or the transferee.

The ECJ noted that Mr Colino Sigiienza’s dismissal took place well before the date of the
transfer of the activity to In-pulso Musical and that the reason for that termination of the
employment relationship was the fact that it was impossible for Musicos y Escuela to pay its
staff, a situation resulting from a breach by the municipal administration of Valladolid of the
provisions of its contract with Musicos y Escuela. Thus, those circumstances would appear to
militate in favour of a classification of the dismissal of the staff of Mtsicos y Escuela for
‘economic, technical or organisational reasons’, within the meaning of Article 4(1) of Directive
2001/23, provided, however, that the circumstances which gave rise to the dismissal of all the
staff and the delayed appointment of a new service provider are not a deliberate measure
intended to deprive the employees concerned of the rights conferred on them by Directive
2001/23, which it will be for the referring court to ascertain.

In the light of these considerations, the answer to the second question is that in circumstances
such as those at issue in the main proceedings, where the successful tenderer for a service
contract for the management of a municipal school of music ceases that activity two months
before the end of the current academic year, proceeding to dismiss the staff, and the new
contractor takes over the activity at the beginning of the next academic year, it appears that
the dismissal of the employees was made for ‘economic, technical or organisational reasons
entailing changes in the workforce’, within the meaning of that provision.

Concluding remarks

In light of the previous case law of the ECJ, to which it largely referred in its judgment, it was
in no way any surprise that the ECJ found that a transfer of undertaking had taken place in this
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particular case, although it can be noted that AG Tanchev came to the opposite conclusion by
underlining that only the material assets had been taken over, a fact which he regarded as an
indication that the identity had not been retained.

The more interesting part of the judgment relates to the question whether the reason for the
dismissal of Mr Sigiienza was the transfer or whether it was economic, technical or
organisational reasons which were not related to the transfer. From the facts of the case it can
be observed that the transferor Musicos y Escuela’s had issued a notice of dismissal to all its
staff of 23 teachers and 3 administrative employees with effect from 8 April 2013. On 30 July
2013 Musicos y Escuela’s was declared insolvent and was later dissolved by court order.

It seems clear that the employment relationships between Musicos y Escuela’s and its
employees had been terminated when the City Council in the Summer of 2013 put out a call
for tenders for the provision of services for the management of a musical school. That again
results in a situation where the answer by the ECJ to the first question of the Spanish court
becomes more or less meaningless: it has no relevance for the previous employees of the
transferor to know that a transfer between a company without any employees and the
transferee took place in August/September 2013. In fact in this case the ECJ could have started
by answering the second question, which would have given sufficient guidance for the
referring court to decide the case.

For future practice the case contains an important message. For employees it can be valuable
(the opposite might apply to employers) to try to prolong the period of continued employment
(to take out holidays, or continue information and consultation procedures) with the
transferor in order to still have a contract of employment or employment relationship on the
date of the transfer. In such a situation the transferee will have to transfer those employees to
the transferee on the date of the transfer and the transferee has an obligation to take them on
board.

Working Time
Anthony Kerr®

23 November 2018 marked the 25th anniversary of the adoption by the Council of Directive
93/104/EC concerning aspects of the organisation of working time. Central to the operation of
the Directive (and the subsequent codified Directive 2003/88/EC) is the definition of “working
time”, namely “any period during which the worker is working, at the employer’s disposal and
carrying out his [or her| activities and duties, in accordance with national laws and/or
practice”. Any period which is not “working time” is classified as a “rest period”: see Article
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2(1) and (2) of both Directives.

This binary divide between “work” and “rest” continues to create problems for national courts
resulting in important rulings over the course of 2018 of the Court of Justice and the EFTA
Court concerning the classification of “on-call time” and “travelling time”.

The issue of “on-call time” first came before the ECJ in a reference from the Tribunal Superior
de Justicia de la Comunidad Valenciana: case C-303/98, Sindicato de Médicos de Asistencia
Publica v Conselleria de Sanidad y Consumo de la Generalidad Valenciana.

Here the ECJ drew a distinction between time spent on-call by doctors where their presence
and availability at a health centre was required and on-call time where doctors were
contactable without their having to be at the health centre. Even though the latter were at their
employer’s disposal, they could “manage their time with fewer constraints and pursue their
own interests”. Accordingly, such on-call time, unless it was linked to the actual provision of
primary care services, could not be regarded as “working time”. This distinction between on-
call time spent at and outside the workplace was reinforced by the ECJ decisions in case C-
151/02, Landeshauptstadt Kiel — v — Jaeger and case C-14/04, Dellas — v — Premier Ministre.

The essence of these decisions is that the time during which a worker is required to be
available for his or her employer is to be classified as “working time” where the location of the
worker is restricted by the employer. In Germany, this is regarded as “standby duty” which is
seen as qualitatively different to time where workers can be wherever they like but remain
available to the employer.

The distinction between a duty to be on standby and a duty to be available was recognised by
the CJEU in the case of Matzak (C-518/15), a reference from the Cour du Travail de Bruxelles.
Here, the claimant was a member of the fire service who was required to be available on call
for work, for one week out of every four, during the evenings and at the weekend. This obliged
him to remain contactable and, if necessary, report to the fire station as soon as possible and
in any event within no more than eight minutes under normal conditions. Failure to comply
with these requirements could lead to disciplinary, and possibly penal, sanctions.

The CJEU ruled that the obligation to remain physically at a place determined by the employer
coupled with the “geographical and temporal constraints” resulting from the requirement to
reach his place of work within eight minutes were such as to “objectively limit the
opportunities which a worker ... has to devote himself to his personal and social interests”.
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Accordingly, such on-call standby time was to be regarded as “working time”.

At what point does stand-by time become availability time? According to EELC’s German
correspondent, when commenting on the decision of the Tribunal da Relag¢do do Porto that
availability time was “working time” (EELC 2018/33), the Bundesarbeitsgericht ruled, in January
2002, that a requirement to reach one’s place of employment within 20 minutes rendered such
standby time to be working time (6 AZR 214/00).

Ordinarily, the time spent travelling by a worker from home to his or her place of employment,
and back to home, is not regarded as “working time”. What if the worker does not have a fixed
or habitual place of work? This issue arose in case C-266/14, Federacion de Servicios Privados
del sindicato Comisiones obreras — v — Tyco Integrated Security SL. Here the company employed
security technicians who had the use of a company vehicle in which they travelled from their
homes to the places where they were to install or maintain security systems. The company
counted the time spent traveling between customers as “working time” but not the time spent
travelling between home and the first and last customer. The Court ruled that that time was
“working time”. A similar decision was reached by the Arbeidshof Antwerpen in the case of
workers who were part of a vlinderploeg (butterfly team) for a cleaning company (EELC

2018/44).

The ambit of the ruling in Tyco,and in particular whether it only applied to peripatetic
workers, was considered by the EFTA Court in case E-19/16, Thue — v — Government of Norway
(http://www.eftacourt.int/uploads/tx_nvcases/19_16_Judgment_EN.pdf). Here, the claimant
was a member of a Special Response Unit based at a rural police station. His claim concerned
assignments for the unit which involved driving between his home and the location where he
was instructed to attend. The EFTA Court held that Tyco was not limited to cases where the
worker did not have a fixed or habitual place of work and stated:

“Any journey to and/or from a location other than the worker’s fixed or habitual place of
attendance shall be deemed to have begun, and its return to have ended, either at the worker’s
home, or his fixed or habitual place of work, whichever is the more reasonable in the
circumstances”.

In considering this, account was to be taken of whether the journey to and/or from the

location of the worker’s assignment is shorter if travelling from the worker’s home as opposed
to his, or her, fixed or habitual place of attendance.
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When the case returned to the Norges Hoyesterett, the Norwegian Government accepted that
the time in question was “working time” within the meaning of the Directive and the Working
Environment Act of 2005 (EELC 2018/32).

As Advocate General Sharpston noted in her opinion in Matzak, the claim was essentially
concerned with the question of pay. Similarly, the EFTA Surveillance Authority, in its
submission in Theu, noted that the underlying dispute concerned the level of remuneration to
which the claimant was entitled for the disputed journeys. Similar submissions were made by
the European Commission.

In Matzak, the CJEU confirmed that Article 2 of the Directive does not require the Member
States to determine the remuneration of periods of standby time. The Member States,
however, are free to provide that such time should be paid for: see the Constantin case from
Romania (EELC 2018/34).

The CJEU was also called upon to clarify the meaning of Article 5 of the Directive concerning
weekly rest periods: Case C-306/16, Maio Marques Da Rosa. That Article provides that the
Member States shall take the measures necessary to ensure that, “per each seven-day period”,
every worker is entitled to a minimum uninterrupted rest period of 24 hours plus the 11 hours’
daily rest referred to in Article 3. Did this require the employer to provide the 24 hour rest
period no later than the day following a period of six consecutive working days? The Court
held that Article 5 required the Member States to ensure that every worker enjoyed a
minimum uninterrupted rest period of 24 hours but it did not prescribe when that rest period
must be granted. It followed that the 24-hour period could be provided at any time within each
seven-day period.

See also part 2 of the EELC Law Review 2018
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4 Clause 4 (1) and (2) of Directive 97/81/EC containing the Framework Agreement on part-time

work says that, in respect of employment conditions, part-time workers shall not be treated less
favourably than comparable full-time workers solely because they work part-time unless different
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