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SUMMARY

ECJ 24 November 2016, case C-443/15
(Parris), Sex discrimination

&lt;p&gt; The ECJ found that a gay lecturer was not unlawfully
discriminated against under an occupational pension scheme that did
not entitle those over a certain age or sexual orientation to claim a
survivor’s benefit for their (same-sex) civil partner or
spouse.&It;/p&gt;

Summary

The ECJ found that a gay lecturer was not unlawfully discriminated against under an
occupational pension scheme that did not entitle those over a certain age or sexual orientation
to claim a survivor’s benefit for their (same-sex) civil partner or spouse.

Facts

Mr Parris worked as a lecturer in French at Trinity College Dublin between 1972 and 2010. He
has dual Irish and British nationality. Mr Parris has lived for over 30 years in a stable
relationship with a same-sex partner.

Under his employment contract, Mr Parris was a non-contributory member of a pension
scheme operated by Trinity College Dublin. This pension scheme provides for the payment of
a survivor’s pension to the spouse or, since 1 January 2011, the civil partner of a member, if the
member predeceases his or her spouse or civil partner. However, the survivor’s pension is
payable only if the member was married or had entered into a civil partnership before
reaching the age of 6o.

In 2005, it became possible to enter into a civil partnership in the United Kingdom. In 2009,
when Mr Parris was 63, he registered a civil partnership in the United Kingdom. At that time
there was no provision in Irish law by which his civil partnership could be recognized in
Ireland. In December 2010, Mr Parris was allowed an option to take cost-neutral early
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retirement (he was contractually entitled to retire September 2013). The Irish Civil Partnership
Act entered in force on 1 January 2011. At that time, Mr Parris was 65.

Mr Parris made a request to Trinity College Dublin that, on his death, his civil partner should
receive a survivor’s pension. His request was rejected.

National proceedings

Mr Parris appealed the decision to the Higher Education Authority. It upheld the decision of
the College, finding that Mr Parris had retired before recognition of his civil partnership in
Ireland and that the Trinity’s pension rules excluded payment of a survivor’s benefit where
the member married or entered into a civil partnership after the age of 6o.

Mr Parris then brought proceedings before the Equality Tribunal in Ireland, arguing that he
had been directly or indirectly discriminated against by reason of his age and/or sexual
orientation. The action was dismissed by the Equality Tribunal and Mr Parris appealed to the
Labour Court in Ireland.

The Labour Court was uncertain whether having a national rule that specified an age by which
a member of an occupational benefit scheme must marry or enter into a civil partnership for
his spouse or civil partner to be entitled to a survivor’s pension, amounted to discrimination
on grounds of age and/or sexual orientation, contrary to Directive 2000/78. It referred three
questions to the ECJ for a preliminary ruling.

Questions put to the ECJ

Does it constitute discrimination on grounds of sexual orientation, contrary to Article 2 of
Directive 2000/78, to apply a rule in an occupational benefit scheme limiting the payment of a
survivor’s benefit to the surviving civil partner of a member of the scheme on their death, by a
requirement that the member and his surviving civil partner entered their civil partnership
prior to the member’s 6oth birthday in circumstances where they were not permitted by
national law to enter a civil partnership until after the member’s 6oth birthday and where the
member and his civil partner had formed a committed life partnership before that date?

e eve n eela.eelc-updates.com


https://eela.eelc-updates.com

EE[ EUROPEAN EMPLOYMENT
LAWYERS ASSOCIATION

If the answer to Question 1 is in the negative: Does it constitute discrimination on grounds of
age, contrary to Article 2, in conjunction with Article 6(2) of Directive 2000/78, for a provider
of benefits under an occupational benefit scheme to limit an entitlement to a survivor’s
pension to the surviving civil partner of a member of the scheme on the member’s death, by a
requirement that the member and his civil partner entered their civil partnership before the
member’s 6oth birthday where:-

- The stipulation as to the age at which a member must have entered into a civil partnership is
not a criterion used in actuarial calculations, and

- The member and his civil partner were not permitted by national law to enter a civil
partnership until after the member’s 6oth birthday and where the member and his civil
partner had formed a committed life partnership before that date?

If the answer to Question 2 is in the negative: Would it constitute discrimination contrary to
Article 2 in conjunction with Article 6(2) of Directive 2000/78 if the limitations on
entitlements under an occupational benefit scheme described in either Question 1 or Question
2 arose from the combined effect of the age and sexual orientation of a member of the
scheme?’

ECJ’s findings

The first question to the ECJ addressed discrimination on grounds of sexual orientation. This
comes down to whether Article 2 of Directive 2000/78 must be interpreted as meaning that a
national rule which makes the right of a surviving civil partner of a member of an occupational
benefit scheme to receive a survivor’s benefit subject to a condition that their civil partnership
was entered into before the member reached the age of 60 — even though national law did not
allow them to enter into a civil partnership before the age limit — constitutes discrimination
on grounds of sexual orientation and is therefore prohibited.

It was not disputed that on the date Mr Parris retired, he did not satisfy the conditions for his
civil partner to be entitled to the survivor’s benefit because he exceeded the maximum age
limit. However, his argument was that national law did not allow him to enter into a civil
partnership before reaching the age limit. This meant that there were no circumstances in
which someone of Mr Parris’s age and sexual orientation could claim a survivor’s benefit for
his (same-sex) civil partner or spouse under the pension scheme.

The fact that Mr Parris was unable to satisfy that condition was because (1) the law in Ireland
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did not recognize any form of civil partnership between a same-sex couple when he was 60
and (2) there were no transitional provisions in the rules governing survivor’s benefits in the
Irish Civil Partnership Act to deal with cases of gay members who had already reached 60 on
the date of its entry into force. In the past, the ECJ has held that marital status and the benefits
flowing from it fall within the competence of Member States. Member States are therefore free
to provide — or not provide - for marriage for people of the same sex, or an alternative form of
legal recognition of their relationship, and, if they do provide this, they are also free to lay
down the date from which the marriage or alternative form can have effect. Consequently,
Ireland was not required under EU law to provide for marriage or a form of civil partnership
for same-sex couples before 1 January 2011, nor to give this retroactive effect under the Civil
Partnership Act. Nor was Ireland required to provide transitional measures for same-sex
couples where a member of the scheme had already reached 60 on the date of entry into force
of the Civil Partnership Act. Thus, in the case at hand, there was no discrimination on grounds
of sexual orientation.

The second question was whether there was discrimination on grounds of age. Although the
national rule of the pension scheme at issue makes the survivor’s benefit available only to
surviving spouses and civil partners of members who entered into the marriage or civil
partnership before reaching the age of 60 and thus fixes an age for access to the survivors’
benefits under pension schemes and therefore a difference in treatment on grounds of age is
created, this does not constitute discrimination on grounds of age because, as mentioned
above, EU law did not preclude the state of national law, as this is regarded as a benefit that
flows from marital status and is therefore within the competence of individual Member States
to determine.

The final issue that the Court had to consider was whether the contested rule was
discriminatory as a result of the combined effect of age and sexual orientation, even though
the rule does not constitute discrimination on either ground taken separately. The Court
states that the answer to that question is no: there is no new category of discrimination
resulting from the combination of more than one of those grounds, such as sexual orientation
and age, that may be found to exist where discrimination on the basis of those grounds taken
in isolation has not been established.

Consequently, the Court ruled that Mr Parris did not suffer unlawful discrimination.

Ruling

e eve n eela.eelc-updates.com


https://eela.eelc-updates.com

EE[ EUROPEAN EMPLOYMENT
LAWYERS ASSOCIATION

Article 2 of Council Directive 2000/78 must be interpreted as meaning that a national rule
which, in connection with an occupational benefit scheme, makes the right of surviving civil
partners of members to receive a survivor’s benefit subject to the condition that the civil
partnership was entered into before the member reached the age of 60, where national law did
not allow the member to enter into a civil partnership before reaching that age, does not
constitute discrimination on grounds of sexual orientation.

Articles 2 and 6(2) of Directive 2000/78 must be interpreted as meaning that a national rule,
such as that at issue in the main proceedings, which, in connection with an occupational
benefit scheme, makes the right of surviving civil partners of members to receive a survivor’s
benefit subject to the condition that the civil partnership was entered into before the member
reached the age of 60, where national law did not allow the member to enter into a civil
partnership before reaching that age, does not constitute discrimination on grounds of age.

Articles 2 and 6(2) of Directive 2000/78 must be interpreted as meaning that a national rule
such as that at issue in the main proceedings is not capable of creating discrimination as a
result of the combined effect of sexual orientation and age, where that rule does not constitute
discrimination either on grounds of sexual orientation or on grounds of age taken in isolation.
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