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Summary

Where no agreement is reached with employee representatives on a planned collective

redundancy, the employer must try to obtain permission from the Minister for Labour – who

rarely gives it. The employer in this case argued successfully that this was a serious obstacle to

its to freedom to establish and conduct business in Greece.

Facts

AGET Iraklis, a subsidiary of the French Lafarge group, is a producer of cement. It has three

plants, one of which is in Chalkida, where it employed 236 workers. In March 2015, due to

falling demand for cement, it decided to close the Chalkida plant and to relocate production to

the two remaining plants. Immediately afterwards, it invited the relevant trade union for talks

on the restructuring plan, in accordance with Greek law. The law provides that in the event of

an impending collective dismissal, the employer must consult with employee representatives

in order to consider ways of avoiding or reducing the redundancies and their adverse

consequences. If the parties agree, the collective redundancy may go ahead as agreed. If no

agreement is reached – as was the case here – the employer may only go ahead with the

redundancies following authorisation by the Minister for Labour. AGET requested
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authorisation but it was denied.

National proceedings

AGET applied to the Council of State to annul the minister’s decision. It took the position that

Greek law on collective redundancies contravenes Directive 98/59 on collective redundancies

as well as Articles 49 (on freedom of establishment) and 63 (on the free movement of capital)

of the TFEU, read in conjunction with Article 16 of the Charter (on the freedom to conduct a

business). In particular, AGET pointed out that the Greek authorities have systematically

opposed planned collective redundancies in the past, which has had the consequence that

employee representatives generally refrain from taking part in consultations. The Council of

State was unsure whether Greek law complied with EU law and for that reason, referred the

following questions to the ECJ.

Questions referred to the ECJ

- 

Is a national provision, such as Article 5(3) of Law No 1387/1983, which lays down as a

condition in order for collective redundancies to be effected in a specific undertaking that the

administrative authorities must authorise the redundancies in question on the basis of criteria

as to (a) the conditions in the labour market, (b) the situation of the undertaking and (c) the

interests of the national economy, compatible with Directive 98/59 in particular and, more

generally, Articles 49 and 63 TFEU?

- 

If the answer to the first question is in the negative, is a national provision with the

aforementioned content compatible with Directive 98/59 in particular and, more generally,

Articles 49 and 63 TFEU if there are serious social reasons, such as an acute economic crisis

and very high unemployment?

ECJ’s findings

The Directive does not impinge upon employers’ freedom to effect collective redundancies. It

merely aims to provide a minimum level of protection to workers. Member States may adopt
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domestic law that is more favourable for workers than the Directive, and may, in principle,

confer upon a public authority the power to prevent collective redundancies. However, such

domestic measures may not deprive the Directive of its practical effect. The Directive is based

on the premise that collective redundancies must be possible, provided the correct procedure

has been followed. It is for the referring Greek court to determine whether Greek practice in

effect rules out any real possibility for employers to effect collective redundancies. If so, that

practice does not comply with the Directive.

The ECJ noted that it is settled case law that the concept of a ‘restriction’ within the meaning

of Article 49 TFEU covers measures which, even though they apply without discrimination on

grounds of nationality, are liable to impede the exercise of freedom of establishment or render

it less attractive. This includes the freedom to determine the nature and extent of the

economic activity that will be carried out in the host Member State, including the number of

workers required, and also the freedom to scale down the activity later on. The decision to

effect collective redundancies is a fundamental decision in the life of an undertaking.

The ECJ found that national legislation such as that at issue reduces or even eliminates, the

ability of economic operators from other Member States who have chosen to set up in a new

market, to adjust their activity in that market . It therefore found that such national legislation

is liable to constitute a serious obstacle to the exercise of freedom of establishment in Greece.

The Greek legislation restricting freedom of establishment was capable of being justified, but

only if it complied with fundamental rights. One of those is enshrined in Article 16 of the

Charter. Under that provision, an undertaking must be able to assert its interests effectively in

a contractual process to which it is party and to negotiate changes to the working conditions of

its employees, based on its planned future economic activity (see the ECJ’s judgment in

Alemo-Heron, C-426/11). The ECJ therefore found that a framework for collective

redundancies such as that imposed by Greece, constitutes an interference in the exercise of

the freedom to conduct a business and, in particular, freedom of contract in relation to a

business’ workforce.

The public interest objectives pursued by the legislation in this instance relate both to

protecting workers and combating unemployment and to safeguarding the interests of the

national economy. The ECJ noted that it is settled case law that purely economic reasons, such

as the promotion of the national economy or its proper functioning, cannot serve as

justification for obstacles prohibited by the TFEU. Nevertheless, the maintenance of

employment may, under certain circumstances, justify national legislation that has the effect

of impeding freedom of establishment.
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Since the EU has not only an economic but also a social purpose, rights under the TFEU on the

free movement of goods, persons, services and capital must be balanced against the objectives

pursued by social policy, which include the promotion of employment, the improvement of

living and working conditions, proper social protection, dialogue between management and

labour, the development of human resources with a view to lasting high employment and the

combating of exclusion.

The mere fact that a Member State requires planned collective redundancies to be notified to

a national authority with the power to review and, in certain circumstances, oppose them as a

means of protecting workers, is not contrary to the freedom of establishment guaranteed by

Article 49 TFEU or the freedom to conduct a business enshrined in Article 16 of the Charter.

However, the ECJ found that on the facts, the Greek legislation at issue was disproportionate.

Ruling

- 

Council Directive 98/59 […] must be interpreted as not precluding, in principle, national

legislation […] under which, if there is no agreement with the workers’ representatives on

projected collective redundancies, an employer can effect such redundancies only if the

competent national public authority […] does not adopt […] a reasoned decision not to

authorise some or all of the projected redundancies. The position is different, however, if – a

matter which is, as the case may be, for the referring court to ascertain – […] that legislation

proves to have the consequence of depriving the provisions of that directive of their practical

effect. Article 49 TFEU must be interpreted as precluding, in a situation such as that at issue in

the main proceedings, national legislation such as [that at issue].

- 

The fact that the context in a Member State may be one of acute economic crisis and very high

unemployment does not affect the answer set out in point 1 above.
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