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SUMMARY

ECtHR 5 December 2017, application
no. 57101/10, Nationality discrimination

&lt;p&gt;Denial of military pension is deemed to be discriminatory
based on nationality.&It;/p&gt;

&lt;p&gt;Ribaé &amp;ndash; v &amp;ndash; Slovenia, Slovenian
case&lt;/p&gt;

Summary
Denial of military pension is deemed to be discriminatory based on nationality.
Facts and national proceedingsi

Mr Ribac¢ is now a Slovenian national, but until 2003, was a citizen of Serbia within the
Socialist Federal Republic of Yugoslavia (‘SFRY"). He was born in 1942 and has lived in
Slovenia since 1964. In 1969, he married a Slovenian woman, with whom he had two children.
Since 1981, he was a permanent resident of Slovenia. Mr Riba¢ was a non-commissioned
officer in active military service in the Yuguslav People’s Army (‘YPA’), the armed forces of the
SFRY, until his retirement on 30 September 1991. The YPA had its own pension fund (‘YPA
Fund’).

Between 1991 and 1992, the SFRY broke up. Slovenia declared its independence on 25 June
1991. In 1992, the Slovenian government issued a temporary Ordinance on the payment of
advances on military pensions of former YPA military personnel residing in Slovenia (the
‘Ordinance’). In 19938, Slovenia adopted an Act (the ‘1998 Act’) which regulated YPA military
pensions, in most cases allowing for pensions to be paid only to Slovenian nationals.

Under the Ordinance, Mr Riba¢ had been entitled to an advance on his military pension. In
order to become eligible, he had stopped his payments from the YPA Fund in Belgrade, as he
had encountered political and legal difficulties collecting them — the only two payments he
received, had been collected personally (in Belgrade). Once the 1998 Act came into force, Mr
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Riba¢ was no longer entitled to any pension payments as he was not a Slovenian citizen. It was
only in 2003 that he became a Slovenian citizen and hence became entitled to pension
payments. Before 2003, his applications (since 1991) to become a Slovenian citizen had been
dismissed (including on appeal).

In 2004, a Succession Agreement between Bosnia and Herzegovina, Croatia, the Federal
Republic of Yugoslavia (succeeded by Serbia), the former Yugoslav Republic of Macedonia
and Slovenia came into force. Following this agreement, each successor State assumed
responsibility for and regularly paid pensions to its citizens irrespective of their current
residence, if those pensions were funded from the federal budget or other federal resources.

Mr Riba¢ claimed damages for the missed payments between 1998 and 2003, as he felt that he
had been discriminated on based on his nationality (only Slovenian nationals were paid). The
Slovenian courts dismissed his claim, after which Mr Riba¢ brought his claim to the ECtHR.

He argued that Slovenia had discriminated against him based on Article 14 of the Convention
(Non-discrimination) in conjunction with Article 1 of Protocol No. 1 (enjoyment of property).

ECtHR’s Findings

Having declared Mr Riba¢’s claim admissible, the ECtHR held that Article 14 of the
Convention taken in conjunction with Article 1 of Protocol No. 1 applied to this case. Article 14
of the Convention has no independent existence, but in this case, falls within the ambit of
Article 1 of Protocol No 1. This also is the case for welfare benefits, once a Contracting State
has legislation on them. Article 14 applied to the case, as nationality was in fact the only
ground for refusal of the pension. The ECtHR also found that this was evident from the fact
that Mr Riba¢ became entitled once he obtained the Slovenian nationality.

For the purposes of Article 14, a difference of treatment is discriminatory if it has no objective
and reasonable justification; in other words, if it does not pursue a legitimate aim or if there is
no reasonable relationship of proportionality between the means employed and the aim
sought to be realised. While Contracting States enjoy a certain margin of appreciation as to
what justifies a difference in treatment and the Court will generally respect policy choices
made unless they are “manifestly without reasonable foundation”, very weighty reasons would
have to be put forward before a difference in treatment based exclusively on nationality were
found to be compatible with the Convention (Gaygusuz v. Austria, 16 September 1996).

The ECtHR held that Mr Riba¢ fulfilled all other statutory conditions entitling him to the
pension but Slovenian citizenship. It refused the Slovenian argument that Mr Riba¢ had been
entitled to pension rights in Serbia and under the YPA Fund, as he had only received two
payments and Slovenia had not shown how Mr Riba¢ could have received such a pension
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between 1998 and 2003. Moreover, this argument had not been brought forward in domestic
court proceedings, which had only focused on his citizenship.

As regards the justification, Slovenia had argued that the difference in treatment was justified
(i) as nationals of other former SFRY republics were assumed to have participated in
aggression against Slovenia, and (ii) their rights were the subject of succession negotiations,
so there was no reason to assume responsibility during those negotiations. The ECtHR
dismissed the first argument, as non-participation against Slovenia was already an explicit
requirement in the 1998 Act, so there was no room for any other implicit assumption.
Moreover, Mr Riba¢’s behaviour — which in no way suggests any violent activity — was never
an issue during the proceedings: he had been granted an advance in 1993 and received his
pension as soon as he had become a Slovenian citizen in 2003. The second argument was
rejected as the Succession Agreement had not entered into force until 2004, at which point Mr
Ribac¢ was already receiving pension. In this context, the ECtHR stressed that it was fully
aware that there was uncertainty about the obligations of the various successor States of SFRY,
but Slovenia nevertheless was responsible for securing the rights and freedoms contained in
the Convention.

Ruling

The ECtHR, unanimously:

declared the application admissible;

held that there had been a violation of Article 14 of the Convention taken in conjunction with
Article 1 of Protocol No. 1;

awarded (part of the claimed) damages to the applicant, and dismissed the remainder of the
applicant’s claim for just satisfaction.

1 For a proper understanding of the case, the facts must be placed within the context of the
Yugoslav wars in the 1990’s.

e eve n eela.eelc-updates.com


https://eela.eelc-updates.com

EE[ EUROPEAN EMPLOYMENT
LAWYERS ASSOCIATION

Creator: European Court of Human Rights (ECtHR)
Verdict at: 2017-12-05
Case number: 57101/10

e eve n eela.eelc-updates.com


https://eela.eelc-updates.com

